Notice of Special Meeting of the
Jefferson County Public Service District

Revised Agenda

Thursday, January 11, 2018
JCPSD Office 6:00 PM
340 Edmond Road, Suite A, Kearneysville

Pursuant to West Virginia Code § 6-9A-4(b)(9) and to discuss pending litigation, the
Board will discuss the following items in Executive Session:

e Discuss JCPSD/Charles Town purchase agreement

e Discuss Public Service Commission case #18-0006-PSD-C



http://www.psc.state.wv.us/scripts/WebDocket/tblCaseActivitiesList.cfm?CaseID=69170

PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT dated this __ day of , 2018, is
made and entered into by and between the JEFFERSON COUNTY PUBLIC SERVICE
DISTRICT, a political subdivision of the state of West Virginia with its principal office at 340
Edmond Road, Suite A, Kearneysville, West Virginia, 25430 (“Seller”), and the CITY OF
CHARLES TOWN, a West Virginia municipal corporation and a political subdivision of the
State of West Virginia, having its principal office at P.O. Box 14, Charles Town, West Virginia,
25414, (“Purchaser”).

RECITALS:

A. Whereas, Jefferson County Public Service District is a public service district,
public corporation and political subdivision created by The County Commission of Jefferson
County (the “County Commission”) pursuant to the provisions of Chapter 16, Article 13A of the
West Virginia Code of 1931, as amended (the “PSD Act”), to provide potable water service and
sanitary sewerage service within its service territory in Jefferson County, West Virginia (the
“County”);

B. Whereas, the District currently owns and operates a potable water storage and
distribution system (collectively, the “District Water System”) which provides potable water
service to approximately 113 customers, all residing in Jefferson County (collectively, the
“District Water Customers”);

C. Whereas, the District has financed, and in certain instances, refinanced, the
design, acquisition, construction and equipping of the District Water System through the
issuance of the following water revenue bonds secured by the net revenues of the District Water
System as authorized by the PSD Act;

(i) Water Revenue Bonds, Series 2014 A, dated April 17, 2014, issued in the
original aggregate principal amount of $985,350 and outstanding in the
principal amount of $947,175 (12.31.2016) (the “Series 2014 A Bonds”).
The Series 2014 A Bonds mature September, 2045.

(The Series 2014 A Bonds are hereinafter referred to as the “District Water Bonds™).
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D. Whereas, the District currently owns and operates a sanitary sewerage collection

and transmission system (collectively, the “District Sewer System”) which provides sanitary

sewerage service to approximately 2,565 customers, all residing in Jefferson County

(collectively, the “District Sewer Customers”);

E. Whereas, the District has financed, and in certain instances, refinanced, the

design, acquisition, construction and equipping of the District Sewer System through the

issuance of the following sewer revenue bonds secured by the net revenues of the District Sewer
System as authorized by the PSD Act;

0)

(if)

(iii)

(iv)

Sewer Revenue Bonds, Series 1988 B, dated May 5, 1988, issued in the
original aggregate principal amount of $425,767 and outstanding in the
principal amount of $131,008 (12.31.2016) (the “Series 1988 B Bonds”).
The Series 1988 B Bonds mature October, 2028.

Sewer Revenue Bonds, Series 1998 B (West Virginia SRF Program),
dated June 25, 1998, issued in the original aggregate principal amount of
$599,089 and outstanding in the aggregate principal amount of $74,880
(12.31.2016) (the “Series 1998 B Bonds”). The Series 1998 B Bonds

mature June, 2019.

Sewer Revenue Bonds, Series 1998 C (West Virginia Infrastructure Fund),
dated June 25, 1998, issued in the original aggregate principal amount of
$662,039 and outstanding in the aggregate principal amount of $662,039
(12.31.2016) (the “Series 1998 C Bonds”). The Series 1998 C Bonds

mature June, 2038.

Sewer Revenue Bonds, Series 1999 A (West Virginia SRF Program),
dated December 8, 1999, issued in the original aggregate principal amount

of $378,363 and outstanding in the aggregate principal amount of



$167,109 (12.31.2016) (the “Series 1999 A Bonds”). The Series 1999 A
Bonds mature March, 2030.

) Sewer Revenue Bonds, Series 2000 A (West Virginia SRF Program),
dated June 22, 2000, issued in the original aggregate principal amount of
$1,154,889 and outstanding in the aggregate principal amount of $577,440
(12.31.2016) (the “Series 2000 A Bonds™). The Series 2000 A Bonds

mature December, 2031.

(vi)  Sewer Revenue Bonds, Series 2008 A (West Virginia SRF Program),
dated June 18, 2008, issued in the original aggregate principal amount of
$2,005,000 and outstanding in the aggregate principal amount of
$1,470,312 (12.31.2016) (the “Series 2008 A Bonds™). The Series 2008 A

Bonds mature December, 2038.

(vii)  Sewer Refunding Revenue Bonds, 2010 Series A, dated June 24, 2010,
issued in the original principal amount of $1,895,000 and outstanding in
the aggregate principal amount of $1,395,000 (12.31.2016) (the “Series
2010 A Bonds”). The Series 2010 A Bonds mature October, 2028.

(viii) Sewer Revenue Bonds, 2013 Series A, dated June 14, 2013, issued in the
original principal amount of $1,660,000 and outstanding in the aggregate
principal amount of $1,385,000 (12.31.2016) (the “Series 2013 A
Bonds™). The Series 2013 A Bonds mature June, 2028.

(Collectively the above described sewer revenue bonds, excluding the Series 2010 A Bonds and
the Series 2013 A Bonds, are hereinafter referred to as the “District Sewer Revenue Bonds”).

F. Whereas, Purchaser is a Municipal Corporation and pursuant to Chapter 8,
Article 20 of the West Virginia Code of 1931, as amended, owns a both a water treatment a
distribution system (the “CT Water System”) and a sewer collection and treatment system (the

“CT Sewer System”) providing water service to customers within the municipalities of Charles



Town and Ranson as well as certain unincorporated areas within Jefferson County, West
Virginia and also providing sewer service to customers within Charles Town and providing bulk
sewer service to the District as well as the municipal sewer system owned by the Corporation of
Ranson (the “Ranson Sewer System”). The Purchaser’s water system and sewer system are
managed and operated on behalf of the Purchaser by the Charles Town Utility Board (the
“Utility Board”).

G. Whereas, The Seller desires to sell to Purchaser and Purchaser desires to
purchase from Seller the District’s Water System and the District’s Sewer System and to
thereafter be the certificated water utility and sewer utility in the District’s Franchise Area (the

“Transaction).

NOW THEREFORE, in consideration of the premises and mutual covenants and

agreement set forth below the parties agree as follows:

Article 1: Defined Terms.

For purposes of this Article 1 and this Agreement, the following definitions shall
apply (and capitalized terms used in such definitions shall have the meanings assigned in Article
1 or the introductory paragraphs preceding Article 1):

(a) “Assets” shall mean:

(i) All inventory (including such Inventory in transit as is covered by a
vendor purchase order that Purchaser has assumed in writing);

(ii) The Real Property;

(iii) All Fixed Assets;

(iv) All of the permits, patents, trademarks, service marks, trade names,
copyrights, licenses, franchise or dealer licenses and agreements, servitudes, easements, rights-
of-way, orders, operating and processing agreements, options, leases of equipment or facilities,
other contracts, agreements, rights and privileges, which are owned by Seller, in whole or in part;

(v)  All other tangible or intangible assets, including cash and accounts
receivable.

(b) Not Applicable.

(c) “Business” shall mean the water and sewer utility business currently
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conducted by the District within the District’s Franchise Area.

(d) “Closing Date” shall mean a date not later than ninety (90) days after all of
the Conditions Precedent to Purchaser’s obligation to close set forth in this Agreement shall have
been satisfied.

(e) “Developer Agreements” shall mean the agreements entered into between
the District and Developers providing for water or sewer service to lands of the Developers,
which said agreements have been approved by the PSC. Exhibit 1(e) hereto is a list of all
Developer Agreements. Seller shall provide copies of all Agreements within thirty (30) days of
the date this Agreement is approved by the Public Service Board of the Seller.

U] “Fixed Assets” shall mean all tangible assets owned by the District in
whole or in part other than Inventory and Real Property, including all water distribution mains,
water plant, wells, pumps, sewer collection mains, lift stations, manholes, sewer plant, vehicles,
tools and equipment.

(9) “GAAP” shall mean generally accepted accounting principles consistently
applied, as modified by the Public Service Commission.

(h) “Capital Improvement Funds (CIF)” shall mean the sum of all funds in the
possession of the District paid to the District by customers pursuant the District’s tariff. Attached
as Exhibit 1(h) is an itemized list by payors and amounts of all Capital Improvement Funds held
by Seller.

(i) “Capacity Assurance Agreement” shall mean all agreements enter into by
the District and a Developer of reserving capacity in the District’s sewer systems. Attached as
Exhibit 1(i) is a list of all Capacity Assurance Agreements. Seller shall provide Purchaser copies
of all Capacity Assurance Agreements within thirty (30) days of the date of this Agreement is
approval by the Public Service Board.

0] “Capacity Assurance Funds” shall mean the sum of all funds in the
possession of the District paid to Seller by Developers pursuant to Capacity Assurance
Agreements. Attached as Exhibit 1(j) is an itemized list by payors and amounts of all capital
Assurance Funds held by the District.

(k) “Inventory” shall mean any and all goods, merchandise and other items
owned and held by the District at the Locations and held by or on behalf of the Business for sale

or other delivery, whether parts or components, finished goods, returned goods or otherwise,



excluding, however, any such goods, merchandise and other items that (i) would otherwise be
Inventory as defined in this paragraph but are in transit and are covered by a vendor purchase
order that Purchaser has not assumed (Purchaser shall not unreasonably refuse to assume any
such vendor purchase), and (ii) are subject to any claim of title or encumbrance in favor of any
third person that will survive the Closing Date.

) Not Applicable.

(m)  “Land” shall mean all parcels of real estate and easements for the Sewer
System and the Water System.

(n) “Liabilities” shall mean all existing or future liabilities of the District,
matured or unmatured, fixed or contingent and known or unknown in respect of any matter or
event arising or occurring prior to the Closing Date which, if unpaid or not otherwise settled or
released, would result in a liability to Purchaser or a lien on or could otherwise be satisfied out of
the Assets.

(o) “Location” shall mean the places of business of the Business in Jefferson
County, West Virginia.

(p) “Operating Expenses” shall mean the cost of labor, materials, electricity
and other services needed to operate and maintain the Assets.

(@) “Real Property” shall mean the Land and any and all improvements thereon
including but not limited to the Buildings, excluding however trade fixtures and other fixtures
affixed to the Land or Buildings that can be removed without material and irreparable damage to
the Land and the Buildings (which fixtures are included in the definition of “Fixed Assets,”

above).

Article 2: Sale and Purchase of Assets.

Subject to the terms and conditions of this Agreement, at the Closing provided for
in Article 4, Seller shall convey all of its assets to Purchaser in consideration for the undertaking
by Purchaser of certain financial obligations as specified in this Article 2.

2.1 Purchase Price. As consideration for the acquisition of the District Assets the
Purchaser shall:
2.1.1 As consideration for the acquisition of the District Assets, the City shall

pay to the West Virginia Municipal Bond Commission, on behalf of the District, an amount



sufficient to pay, on the next prepayment date, the entire outstanding principal of, and interest
accrued on, the District’s Sewer Revenue Bonds, Series 2010 A, and an amount sufficient to
defease, to the first call date, the entire outstanding principal of, and accrued interest on, the
District’s Sewer Revenue Bonds, Series 2013 A.

2.1.2  As further consideration for the acquisition of the District Water System,
the City agrees, subject to the consent of the holders thereof, to assume the District’s Water
Revenue Bonds as “Combined Waterworks and Sewerage System Revenue Bonds” of the City.

2.1.3 As further consideration for the acquisition of the District Sewer System,
the City agrees, subject to the consent of the holders thereof, to assume the District’s Sewer
Revenue Bonds as “Combined Waterworks and Sewerage System Revenue Bonds” of the City.

2.1.4 Assume the obligations of the Seller set forth in the Developer

Agreements and the Capacity Assurance Agreements.

Article 3: Title Matters; Purchaser’s Access to, Inspection of and Acceptance of Assets.

3.1  Title Examination. Purchaser shall, at its expense, be responsible for conducting

any title examinations and obtaining any title insurance policies it deems advisable. Title to the
Real Property shall be good and marketable and insurable at regular rates by a title insurance
company licensed in the State of West Virginia selected by Purchaser. The Purchaser shall notify
Seller in writing of any title defects to which Purchaser objects disclosed by its examination of
the title to the Real Property not later than sixty (60) days after the date of this Agreement. Such
notice shall specify any title defects to which Purchaser objects. Title should be conclusively
deemed acceptable to Purchaser except with respect to any matters properly raised by Purchaser
within said sixty day period, and any title matters not objected to by Purchaser in the manner and
within the time period specified herein shall be deemed to be approved and waived by Purchaser.
In objecting to Seller’s title, Purchaser shall be obligated to act reasonably and agrees not to
object to Permitted Encumbrances, Mortgage Liens and Other Liens which are to be removed by
payment from the Purchase Price at Settlement and any other matters which would not materially
affect the operation of and use of the Real Property for Purchaser’s intended use as a sewer
utility business. If Purchaser objects to the condition of the title within said sixty day period,

Purchaser may, at its election (i) terminate this Agreement without recourse or liability on its



part, or (ii) extend the date of Closing an additional period of time, not exceeding one hundred
twenty (120) days, during which time Seller may, at its option, cure the objections to title at its
sole cost and expense.

3.2 Warranty and Representation as to Title.

(a) Seller warrants and represents to Purchaser that it has the authority to
convey title to the Assets, free and clear of all claims, liens, or other encumbrances of record,
other than Permitted Encumbrances (as this term is defined in this section), by a covenant of
Special Warranty.

“Permitted Encumbrances” means (i) real estate taxes and assessments both
general and special, which are a lien but not due and payable at the time of Closing; (ii) those
created by or affirmatively assumed in writing by Purchaser; (iii) those specifically set forth in
this Agreement; (iv) zoning ordinances, provided the same do not interfere with Purchaser’s
intended use, which is as a sewer and water business; (v) legal highways; (vi) restrictions and
utility easements of record, provided the same do not interfere with the Purchaser’s intended use,
which is as a sewer and water business; and (vii) such matters as would be revealed by an
accurate survey.

(b) Seller shall execute and deliver to Purchaser at Closing a Deed, a General
Assignment and Bill of Sale and any Certificates of Title to any vehicles, covering all of the
Assets, which shall contain a general warranty of title as to the Assets subject only to Permitted
Encumbrances. As reasonably required by Buyer, Seller shall also execute and deliver at (and
after) the Closing of such other assignments, bills of sale, certificates of title and other matters
which are appropriate to transfer the Assets to Buyer (“Supplemental Assignments”).

3.3 Purchaser’s Access to Assets.

(a) Purchaser and its authorized employees, agents and contractors shall be
provided with full access to the Assets for the purpose of conducting Inspections including but
not limited to, the existence of any environmental conditions on, under or affecting the Assets
which could affect Purchaser's intended use of the Assets. Purchaser agrees to repair any material
damage to the Assets resulting from Purchaser's Inspections thereof and to indemnify, save and
hold Seller harmless from and against any and all loss, damage, cost, fine, suit, claim and
liability arising as a result of Purchaser's Inspections of the Assets. This indemnity shall survive

termination of this Agreement. Purchaser shall complete such inspections as it deems necessary



within one hundred twenty (120) days of the execution of this Purchase Agreement by all parties
(the “Inspection Period”) and notify the Seller of any objections.

(b) Purchaser's Acceptance of Assets. If Purchaser, in Purchaser's sole discretion,

is not satisfied with the results of Purchaser's Inspections as referenced above, Purchaser may
notify Seller on or before the expiration of the Inspection Period that Purchaser is not satisfied
with the results of Purchaser's Inspections and that Purchaser is terminating this Agreement.
Such notice shall be sent to Seller in writing on or before the expiration of the Inspection Period
and, upon the transmittal of such notice by Purchaser by a method provided in Paragraph 15

hereof, this Agreement shall be deemed terminated, canceled and of no further force or effect.

Avrticle 4: Closing.

4.1  Closing. The Closing of the sale and purchase of the Assets contemplated hereby
(the “Closing”) shall take place on the Closing Date at 10:00 a.m. at the Law Offices of Hoy G.
Shingleton, Jr., 115 Aikens Center, Suite 24, Martinsburg, West Virginia or at such other
location as shall be agreed upon by the parties. It is understood by the parties hereto that
time is of the essence as to all dates and matters specified in this Agreement.

4.2 Delivery of Assets. At the Closing, Seller shall deliver to Purchaser certificates

of title and all other documentation of ownership representing all of the Assets in proper form for
transfer, thereby transferring to Purchaser good and marketable title to the Assets, free and clear
of all liens, encumbrances and security interests of record, except Permitted Encumbrances.

4.3 Simultaneous Transactions. All actions taken and transactions consummated at

the Closing shall be deemed to have occurred simultaneously; and no such transaction shall be

considered consummated unless all are consummated.

Article 5: Conditions Precedent to the Obligation of Purchaser.

All obligations of Purchaser to be discharged under this Agreement at the Closing
are subject to the fulfillment, prior to or at the Closing, of each of the following conditions
(unless expressly waived in writing by Purchaser at any time at or prior to the Closing):

5.1  The consideration to be given by Purchaser shall not exceed the consideration
outlined in Section 2.1 of this Agreement.

5.2  There shall not have been a materially adverse change in the Business or
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operations of the Business.

5.3  There shall have been no litigation instituted having as an objective the enjoining
of the Transaction or seeking a lien on any Asset or any restraint on the operation of the Business
which would prevent the acquisition by Purchaser.

54 A majority of not less than sixty (60) percent of the members of the Public
Service Board shall have deemed it in the best interest of the District to sell the District’s assets
to Purchaser pursuant to the terms and conditions of this Agreement after holding a public
hearing regarding the sale of the assets as required by Chapter 16, Article 13A, Section 18a of
the Code of West Virginia, 1931, as amended.

5.5  The County Commission of Jefferson County, West Virginia, shall approve the
sale of the District’s assets to the Purchaser pursuant to the terms and provisions of this
Agreement as required by Chapter 16, Article 13A, Section 18a of the Code of West Virginia,
1931, as amended.

56  The County Commission of Jefferson County, West Virginia, shall adopt an
Order dissolving the District pursuant to the provisions of Chapter 16, Article 13A, Section 2 of
the Code of West Virginia, 1931, as amended.

5.7  The PSC shall have entered a Final Order, to which all appeal periods have
expired, which shall, (i) approve the terms and conditions of this Agreement, (ii) authorize the
Seller to convey title to the Assets, (iii) grant to the Purchaser the authority to acquire and
operate the Sewer System and the Water System of the District at the tariffs approved by the
Public Service Commission as of the date of this Agreement, and (iv) approve the dissolution of
the Jefferson County Public Service District

5.8  Purchaser shall have received a satisfactory opinion of Seller’s counsel, dated the
Closing Date, in form and substance satisfactory to Buyer, confirming the matters set forth in
Sections 9.1, 9.2, 9.3 and 9.9.

5.9 Purchaser shall have received a satisfactory opinion of Seller’s counsel, dated the
Closing Date, to the effect that the Deed, General Assignment and Bill of Sale, and the
Supplemental Assignments are each in proper form for recording in each jurisdiction where the
Assets are located, and when duly executed, acknowledged and delivered by Seller to Purchaser
will transfer, assign, and convey to Purchaser the Assets, free and clear of all liens and

encumbrances of record, except Permitted Encumbrances.
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5.10 Seller’s representations and warranties herein shall be true, and Seller shall not be
in breach of its covenants contained herein, in all material respects at the Closing.

5.11  All consents, permits and approvals from anyone not a party hereto that may be
required in connection with the performance of this Agreement or for Purchaser’s operation of
the Business after the Closing Date shall have been obtained. These consents, permits and
approvals shall include, but not be limited to, all consents, permits or approvals required to own
and operate the Business issued by the West Virginia Department of Health, the West Virginia
Division of Environmental Protection and the PSC.

Article 6: Conditions Precedent to the Obligations of Seller.

All obligations of Seller to be discharged under this Agreement at the Closing are
subject to the fulfillment, prior to or at the Closing, of each of the following conditions (unless
waived in writing by Seller at any time at or prior to the Closing):

6.1 Purchaser shall convey to Seller the consideration as described in Paragraph 2.1
hereof.

6.2  There shall have been no litigation instituted having as an objective the enjoining
of the Transaction.

6.3 The Seller shall have obtained approval from the PSC and such other federal or state
governmental authorities having any control over the transfer of the Water System or the Sewer
System to the Purchaser pursuant to the terms of this Agreement.

6.4  Seller shall have received a satisfactory opinion of Purchaser’s counsel
concerning Purchaser’s authority to execute and perform this Agreement, the absence of
conflicting agreements and such other matters as Seller’s counsel shall reasonably require.

6.5  Seller shall have received a satisfactory opinion of Purchaser’s counsel that the
City has adopted changes to Chapter 147 of the City Code, effective upon consummation of the
transaction contemplated in this Agreement, (1) that the Utility Board will continue, following
the acquisition of the District Assets, to be comprised of five (5) members, each of which shall
be appointed by the City Council and (2) within twenty-four (24) months of Closing the Chair of
the Utility Board shall be selected by vote of the members of the Utility Board.- The City will
further provide that, with respect to one (1) member of the Utility Board, the City Council will

consider the recommendation of the County Commission for the individual to serve on the
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Utility Board as follows:
(a) The County Commission shall have the right to nominate not more than
three (3) individuals w } ; R

to serve as a member of the Utility Board, each of whom shall satisfy all of the following

criteria:
(i) Resident of Jefferson County, West Virginia;

(ii) Customer of the former “District Sewer System” or extensions< [Formatted: Indent: Left: 1.5", Hanging: 0.5"

thereof; and

(iii)  Ratepayer paying the same prevailing sewer rate charged to the

customers of the former “District Sewer System.”

—The City Council may-shall timely select one (1) of the individuals so nominated by the County
Commission, or the City Council may timely ask the County Commission to nominate not more

than three (3) different residents—ofJeffersen-Countyindividuals, each of whom shall satisfy all

of the above criteria, who have not previously been so nominated for consideration by the City

Council.
(b) If the City Council requests that the County Commission nominate not
more than three (3) additional residentsofJetferson-County-as-provided-abeveindividuals, each

of whom shall satisfy all of the above criteria, the County Commission shall nominate not more

than three (3) residents—ofJefferson—Ceuntysuch individuals who have not previously been
nominated for consideration to serve on the governing board of the Utility Board.

6.6  Seller shall have received a satisfactory opinion of Purchaser’s counsel that the

City has adopted changes to Chapter 147 of the City Code, effective upon consummation of the

transaction contemplated in this Agreement, that County Commission shall have the right to

appoint an individual to serve as the “County Liaison” to the Utility Board, the identity of which

individual shall be at the sole and exclusive discretion of the County Commission, and such
individual as County Liaison:

@) Shall have the right to engage in all discussion and debate at meetings of

the Utility Board, with the exception of any executive session under W.V. Code Section 6-9A-1,

et seq., as would a member of the Utility Board, and such right to engage in discussion and

debate shall not be limited as would a member of the public;
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(b) Shall not be voting member of the Utility Board, nor have the right to
make or second any motion at a meeting of the Utility Board; and

(c) Shall receive all notices of meetings and documents and other materials
provided to any member of the Utility Board either in anticipation of, or prior to, any meeting of
the Utility Board, except to the extent any such documents or other materials relate to, or are in
connection with, any issue which could be considered in Executive Session by the Utility Board
pursuant to W.V. Code Section 6-9A-1 et seq.

Article 7 and 8:
N/A

Article 9: Representations and Warranties of Seller.

Seller makes the following representations and warranties to Purchaser as of the date of
execution of this Agreement and shall confirm same as of the Closing as set forth in this Article
9. References herein to Seller’s knowledge or belief or awareness shall include the knowledge of
Seller and its officers.

9.1 Organization and Status of Seller. Seller is a political subdivision of the State

of West Virginia, and has the authority to transfer its assets to the Purchaser pursuant to the
terms and conditions of this Agreement.

9.2  Authority. Seller has full right and authority to execute this Agreement, to
perform its obligations hereunder and to consummate the Transaction provided for herein. All
required action with respect to Seller has been taken to approve this Agreement and the
Transaction contemplated hereby. This Agreement constitutes the valid and binding obligation of
Seller, enforceable in accordance with its terms, subject, however, to the effect of bankruptcy,
insolvency, reorganization, moratorium and similar laws from time to time in effect relating to
the rights and remedies of creditors, as well as to general principles of equity (regardless of
whether such enforceability is considered in a proceeding in equity or at law). The execution and
delivery of this Agreement, the consummation of the Transaction contemplated hereby, and the
performance by Seller of this Agreement in accordance with its terms will not require the
approval or consent of, or notice to or filing with, any foreign, federal, state, county, local or
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other governmental or regulatory body except for approvals required by the federal and state
governmental authorities as set forth in Paragraphs 5.4, 5.6, 5.7 and 5.11 of this Agreement.

9.3 No Breach. The execution, delivery and performance by Seller of this
Agreement does not and will not (i) result in any violation by Seller of any law, rule or
regulation, or any judgment, injunction, order, decree, permit or license of any judicial or
administrative authority or any arbitrator applicable to Seller, or (ii) conflict with, breach, or with
notice or the passage of time or both, result in a breach by Seller of any agreement or lease to
which Seller is a party or by which Seller or any of its property may be bound. Seller is not a
party to, or bound by, any judgment, injunction or decree of any court or governmental authority,
or any such agreement or lease, which in any material respect may restrict or interfere with the
performance of this Agreement.

9.4 Financial Statements; Subsequent Events.

9.4.1 Financial Statements. Seller has delivered to Purchaser the District’s

financial statements for the year ending June 30, 2017 relating to the District’s Water System and
Sewer System.
To the best of its knowledge, after due inquiry:

9.4.2 Absence of Certain Events.

(@) Since the most recent balance sheet, the District has not (i) suffered any
material adverse change in its business, properties, assets or liabilities, operations or financial
conditions; (ii) terminated or amended, or suffered termination or amendment of, any material
lease, contract or other agreement to which it is or was a party or under which it is or was bound
or possessed rights; (iii) made any material change in accounting method or practice; (iv) entered
into any agreement or commitment (whether or not in writing) to take or do any of the actions
described in subsections (i) through (iii) above.

(b) Except as fully disclosed in this Agreement or as expressly required or
permitted by this Agreement, the Business has (i) continued its business, conducted its
operations and maintained its equipment and facilities in substantially the same manner as during
the preceding fiscal year; (ii) used its best efforts to preserve the good will of its suppliers,
customers, potential customers, and all others having business relationships with it; and (iii)
maintained its books, records and accounts in accordance with GAAP applied in the usual,

regular and ordinary manner.
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9.5  Ownership and Condition of Assets.
9.5.1 Property. Seller has the authority to convey title to the Real Property to be

purchased by Purchaser pursuant to this Agreement, including, without limitation, easements and
rights-of-way, free and clear of all claims, liens, or other encumbrances of record, other than
Permitted Encumbrances, by a covenant of Special Warranty.

9.5.2 Inventory, Accounts Receivable and Other Assets. Seller has the authority

to convey title to all inventory and all other assets and properties reflected in the Financial
Statements or acquired by or for the Business since June 30, 2017, except for those properties
and assets disposed of in the ordinary course of business subsequent to June 30, 2017, free and
clear of all liens, encumbrances and restrictions of record, except “Permitted Encumbrances”,
inchoate liens prescribed by law, liens securing debt provided that fully executed releases for
such liens are delivered to Purchaser (and where necessary to the release of such liens, placed of
record in the applicable state and local Uniform Commercial Code and real estate records) as of
the Closing Date, and other encumbrances and restrictions not securing debt and not materially
and adversely affecting the value or utility of such other property, by a covenant of Special
Warranty.

9.6  Liabilities. Except as explicitly permitted hereby, Seller has no knowledge of
any liabilities as of June 30, 2017 (accrued, contingent or otherwise) that should have been but
were not adequately reflected or adequately reserved against in the Financial Statements.

Except as so disclosed or permitted subsequent to June 30, 2017, Seller has not incurred
any liability (accrued, contingent or otherwise), including, without limitation, those of the types
alluded to in the preceding sentence nor does Seller have any knowledge that any liability will be
claimed or incurred in the future.

9.7 Contracts.

9.7.1 Material Contracts. Except as disclosed within thirty (30) days of the

approval of this Agreement by the Public Service Board, Seller is not a party to or bound by any
written or oral contract, agreement or commitment which may be material to the Business of
Seller to be maintained, owned or held as of and after the Closing Date (collectively,
“Contracts”). Except for immaterial short term supply and equipment maintenance contracts,
(MROs i.e., maintenance, repair and operation) all Contracts shall be deemed material, and shall

be included with the definition of “Contracts”. Seller shall furnish the Purchaser copies of all
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Material Contracts including without limitation MRO Contracts within thirty (30) days of the
approval of this Agreement by the Public Service Board.

9.8 Insurance. With respect to the Business (i) Seller has not been refused any
insurance, nor has the coverage of Seller been limited by any insurer; (ii) Seller shall indemnify
and hold Purchaser harmless from and against any and all claims, costs, expenses, liabilities and
premiums relating to any and all such insurance policies and coverage, and any and all illnesses,
injuries, claims, claims processing and handling, premiums or other matters related thereto, that
occur, relate to or arise out of any time period before the Closing; and (iii) Purchaser shall have
no responsibility for or with respect to any such matters and items.

9.9 Litigation, Investigations and Claims.

(@) There is no existing, pending or, to the knowledge of Seller, threatened
litigation, arbitration, judgment, court order, decree, injunction, administrative order, claim
(including, without limitation, any claim for Withdrawal Liability), dispute or process, against
the Assets or the operation of the Business, whether or not allegedly in the name of Seller;

(b) To the knowledge of Seller, there is no investigation, cessation order or
notice of violation or other proceeding, administrative or otherwise, concerning the existence of
any fact or facts and there are no conditions which would result in the commencement of any of
the foregoing, against the Assets or the operation of the Business (if directly or indirectly related
to Seller and its Business) that in the case of either clause (a) or clause (b), would materially and
adversely affect the Assets or the operation of the Business or that would prevent or hinder the
consummation of the Transaction;

(c) To the knowledge of Seller, the District is not in default in respect of any
order, writ, injunction, decree or process of any arbitrator or court or of any foreign or domestic,
national, state, municipal or other governmental commission, board, department or agency,
which default would have a material adverse effect on either the Assets or the operation of the
Business and

(d) Seller has not received notice with respect to a charge of violation of any
provision of any foreign, federal, state or local law or administrative ruling or regulation relating
to any material aspect of the Business which violation, if proved, is likely to have a material
adverse effect on the Assets or the operation of the Business.

9.10 Completeness of Books and Records. To the knowledge of Seller, the books,
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records and accounts of the Business accurately and fairly reflect its transactions and assets and
liabilities.
9.11 Eminent Domain or Condemnation Proceedings. There are no eminent

domain or condemnation proceedings pending or, to the knowledge of Seller, threatened against
the Real Property.
9.12 Corporate Minutes. Seller shall make its best efforts to make available to

Purchaser for inspecting true and correct copies of all District minutes, records or meetings and
consents of directors and committees thereof relating to the authorization of this Agreement.

9.13 Taxes. To the knowledge of Seller, there are no unpaid taxes, additions to tax,
penalties, or interest payable by Seller or by any other person that are or could become a lien on
the Assets or otherwise adversely affect the operation of the Business. To the knowledge of
Seller, the District has collected or withheld all amounts required to be collected or withheld by
District for income, social security, unemployment, excise, or any other taxes or assessments,
and all such amounts have been paid to the appropriate governmental agencies or set aside in
appropriate accounts for future payment when due. To the knowledge of Seller, the Financial
Statements fully and properly reflect, as of June 30, 2017, the liabilities of Seller for all accrued
taxes, additions to tax, penalties, and interest of the Business.

9.14 Brokers. All negotiations relative to this Agreement and the Transaction
contemplated hereunder have been conducted and carried out by the Purchaser directly with
Seller and without the assistance or intervention of any other person so as, through action of the
Purchaser or otherwise, to give rise to any valid claim against Seller for a finder’s fee, broker’s
fee, commission or other like payment. Purchaser has not engaged, retained or contracted with
any finder, broker or similar person with respect to the purchaser of the Assets or of any part
thereof, so as to incur any liability for a finder’s fee, broker fee, commission or like payment in
connection with the execution of this Agreement or the consummation of the Transaction
contemplated hereunder.

9.15 No Misleading or Untrue Representations or Warranties. To the knowledge

of Seller, no representation or warranty in this Agreement, the schedules hereto or any other
written statement, certificate or exhibit furnished by Seller pursuant to this Agreement contains
any untrue statement of a material fact or omits to state a material fact necessary to make the

statements contained therein not materially misleading.
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Article 10: Representations and Warranties of Purchaser.

Purchaser makes the following representations and warranties to Seller as of the date of
the execution of this Agreement and shall confirm same as of the Closing set forth in this Article
10. References herein to Purchaser’s knowledge, belief or awareness shall include the
knowledge, belief or awareness of Purchaser’s officers.

10.1 Organization, Status and Authority of Purchaser. Purchaser is a West

Virginia Municipal Corporation and has full right and authority to execute this Agreement, to
perform its obligations hereunder and to consummate the Transaction provided for herein. All
required corporate action with respect to Purchaser has been taken to approve this Agreement
and the Transaction contemplated hereby. This Agreement constitutes the valid and binding
obligation of Purchaser, enforceable in accordance with its terms. The execution and delivery of
this Agreement, the consummating of the Transaction contemplated hereby, and the performance
by Purchaser of this Agreement in accordance with its terms will not require the approval or
consent of, or notice to or filing with any foreign, federal, state, county, local or other
governmental or regulatory body except as otherwise disclosed by this Agreement.

10.2 No Breach. The execution, delivery and performance by Purchaser of this
Agreement do not and will not (i) result in any violation of any law, rule or regulation, or any
judgment, injunction, order, decree, permit or license of any judicial or administrative authority
or arbitrator applicable to Purchaser; or (ii) conflict with, breach, or with notice or the passage of
time, or both, result in a breach by Purchaser of any agreement or lease to which Purchaser is a
party or by which it or any of its property be bound. Purchaser is not a party to, or bound by, any
judgment, injunction or decree of any court or governmental authority, or any such agreement or
lease, which in any material respect may restrict or interfere with the performance of this
Agreement.

10.3  Brokers. All negotiations relative to this Agreement and the Transaction
contemplated hereunder have been conducted and carried out by the Purchaser directly with
Seller and without the assistance or intervention of any other person so as, through action of the
Purchaser or otherwise, to give rise to any valid claim against Seller for a finder’s fee, broker’s

fee, commission or other like payment.
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Article 11. Seller’s Covenants.

11.1 Conduct of Business Prior to Closing. Seller covenants that during the period

from the date of this Agreement to and including the Closing Date, except as otherwise expressly
required or permitted by this Agreement or approved in writing by Purchaser:

(@ The Business will be conducted in the normal and ordinary course of
business, in its current operating condition, all so as to produce during such period continuous
compliance with Section 9.4.2.

(b) There will be no execution of contracts or undertakings of obligations in
respect of the Business out of the normal course, including without limitation maintenance
contracts as well as agreements covered by Section 9.7.1 hereof, without prior written consent of
Purchaser.

(c) Maintenance of facilities and equipment will be conducted in accordance
with prudent practice.

(d) No sale, option to sell or other disposition of the Business will be made or
permitted by Seller.

(e) Seller will operate and maintain the Business in a sound and prudent
manner and will use its reasonable efforts not to allow any contract, lease, permit, license,
franchise, certificate or privilege necessary for the operation of the Business to lapse, terminate
or be in default and not to violate or to allow liability to arise under any law or regulation or any
Permits or Licenses. Seller will timely file all required reports and notices with the applicable
governmental agencies and authorities and will properly and timely pay all bonuses, rentals,
royalties or other payments due and owing with respect to the Assets and the operation of the
Business.

) Seller will not take or fail to take, or suffer Seller to take or fail to take,
any action that would result in the representations and warranties of Seller set forth herein to be
untrue at the Closing as if made at that time.

(9) Seller will collect and withhold all amounts required to be collected or
withheld by Seller for income, social security, unemployment, excise, or any other taxes or
assessments in respect of the Business and will pay to the appropriate governmental agencies or
set aside in appropriate accounts any such amounts.

(h) Seller covenants that it will not enter into or permit the Business to enter
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into any collective bargaining agreement or other labor agreement with any union or other labor

organization without Purchaser’s prior written agreement.

Article 12: Purchaser’s Covenants.

12.1 Employment of Existing Personnel.  The Purchaser shall, through the Utility

Board, offer full-time employment to employees who are active employees of the District as of
the date of acquisition of the District Assets for a period of two (2) years, provided, however,
that each individual possesses a valid driver’s license, a high school diploma or GED equivalent,
and passes a routine pre-screening physical, including testing for illicit drugs, and other
examinations and background tests required of all other individuals for employment with the
Utility Board. The terms of employment for any such employee of the District subsequently
hired by the Utility Board shall be at the sole discretion of the Utility Board, and employees may
be terminated or disciplined for cause. The job descriptions and the duties of the employees of
the District subsequently hired by the Utility Board shall be determined by the Utility Board and
all such employees shall be subject to the terms and conditions of the Personnel Policies of the
Utility Board.

12.2  Extension of Service. The Purchaser shall, at all times in the future, continue

to operate the Combined Utility System in a professional and businesslike manner and will
provide potable water and sanitary sewer service to all areas of the County subject only to the
limitations in the Utility Board Act, provided, however, that the Purchaser is only willing to
extend water or sewer service when such extension of service is technically and economically
feasible. The determination as to the technical and financial feasibility of an extension of water
or sewer service will be in the sole discretion of the Purchaser; provided, however, the Purchaser
specifically agrees and affirms that the rules and regulations of the Public Service Commission,
as presently existing or as may be modified in the future, specifically including, but not limited
to, 150 W.V. CSR 7.5.5 and 150 W.V. CSR 5.5.5., regulate the provision of public utility service
to unserved customers by public utilities and the right of an individual or party seeking service to
bring an action at the Public Service Commission to enforce such rules and regulations.

12.3  Existing District Water Tariff. = The Purchaser will agree to enact, prior to the

acquisition of the assets of the District Water System, an ordinance modifying the Purchaser’s
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existing tariff for water service to provide that the customers served by the District Water System
as of the date of the Purchaser’s acquisition of the assets thereof, as well as future customers
added thereon, shall be charged at the same tariff for water service from the District in existence
as of the date of the Purchaser’s acquisition of the District Water System. The Purchaser
acknowledges and agrees that the rates and charges under the District’s existing tariff for water
service are higher than such rates and charges for water service from the Purchaser and the
Purchaser agrees that it shall exercise its best efforts to equalize the rates and charges for water
service of all water customers of the Purchaser within ten (10) years of the Purchaser’s
acquisition of the District Water System.

12.4 Existing District Sewer Tariff. The Purchaser will agree to enact, prior to the

acquisition of the assets of the District Sewer System, an ordinance modifying the Purchaser’s
existing tariff for sewer service to provide that the customers served by the District Sewer
System as of the date of the Purchaser’s acquisition of the assets thereof, as well as future
customers added thereon, shall be charged at the same tariff for sewer service from the District in
existence as of the date of the Purchaser’s acquisition of the District Sewer System. The
Purchaser acknowledges and agrees that the rates and charges under the District’s existing tariff
for sewer service are higher than such rates and charges for sewer service from the Purchaser and
the Purchaser agrees that it shall exercise its best efforts to equalize the rates and charges for
sewer service of all sewer customers of the City within ten (10) years of the City’s acquisition of

the District Sewer System.

Article 13: Miscellaneous Provisions.

13.1 Release and Indemnification. Purchaser hereby agrees to indemnify, defend and

hold harmless Seller from and against any and all costs, expenses, damages, losses, claims, and
liabilities (collectively “Losses”) incurred by Seller in connection with (i) any failure to perform,
breach or default (whether actual or alleged) by Purchaser after Closing under any Contracts
and/or Leases , and (ii) any actions or inactions relating to the Property that occur or arise after
the Closing unless such Losses result from Seller’s direct actions. These obligations and releases
of Purchaser shall survive Closing.

13.2 Approvals. Seller and Purchaser shall cooperate with one another in promptly

complying with all applicable government filing, approval or consent requirements as may be
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necessary or desirable in order to close the Transaction contemplated hereunder.

Article 14: Termination.

14.1 Purchaser’s Rights. If any of the conditions specified in Article 5 are not

satisfied at or prior to the Closing, and if any such condition is not waived by Purchaser, and if
any such failure is not cured by Seller within thirty (30) days after written notice of the failure of
any such condition, or if the Closing is not held as provided in Section 4.1 for any reason other
than a default by Purchaser hereunder, then Purchaser may, without liability, terminate this
Agreement by written notice to Seller.

14.2  Seller’s Rights. If any of the conditions specified in Article 6 are not satisfied at
or prior to the Closing, and such condition is not waived by Seller, and if any such failure is not
cured by Purchaser within thirty (30) days after written notice of the failure of any such
condition, or if Closing is not held as provided in Section 4.1 for any reason other than a default
hereunder by Seller, then Seller may, without liability, terminate this Agreement by written
notice to Purchaser.

14.3 Effect of Termination. In the event of the termination of this Agreement

pursuant to the provisions of this Article 13, this Agreement shall become void and have no
effect, without any liability on the part of any party hereto or its directors, officers or asset
holders, in respect of this Agreement, provided that Sections 15.4 and 15.5 shall survive any

such termination.

Article 15: Survival of Representations, Covenants and Warranties.

15.1  Seller’s Representations, Agreements, Covenants and Warranties. The

representations, warranties, agreements and covenants made by Seller herein, except as they may
be fully performed prior to or contemporaneously with the Closing, shall survive the Closing and
shall be fully enforceable at law or in equity against Seller and its successors and assigns by
Purchaser and its successors and assigns, until the date one year following the Closing Date,
provided that the foregoing one-year limitation shall not apply to any liabilities, representations,
warranties, covenants or agreements as to taxes or environment matters or to any claims made in

writing to Seller during such one-year period, or to any Claim or pending actions
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15.2 Purchaser’s Representations, Agreements, Covenants and Warranties. The

representations, warranties, agreements and covenants made by Purchaser herein, except as they
may be fully performed prior to or contemporaneously with the Closing, shall survive the
Closing and shall be fully enforceable at law or in equity against Purchaser and its successors
and assigns by Seller and its successors and assigns, until the date one year following the Closing
Date, provided that the foregoing one-year limitation shall not apply to any claims made in

writing to Purchaser concerning Purchaser’s Covenants set forth in Article 12 .

Article 16: General Provisions.

16.1 Notices. All notices, requests, demands and other communications hereunder
shall be furnished to the other party at the address listed below, shall be in writing, and shall be
deemed to have been duly given if delivered personally or by certified mail, return receipt
requested:

@) If to Seller to:

JEFFERSON COUNTY PUBLIC SERVICE DISTRICT
Attn:

340 Edmond Road, Suite A

Kearneysville, WV 25430

Copy to:

Hammer, Ferretti & Schiavoni Law Offices
Attn: David Hammer, Esquire

408 W. King Street

Martinsburg, WV 25401

(b) If to Purchaser to:

CITY OF CHARLES TOWN
Attn: City Manager

P.O. Box 14

Charles Town, WV 25414

Copy to:

CHARLES TOWN UTILITY BOARD
Attn: Jane Arnett

832 South George Street

Charles Town, WV 25414
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Law Offices of Hoy Shingleton, L.C.
Hoy G. Shingleton, Jr., Esq.

115 Aikens Center, Suite 24
Martinsburg, West Virginia 25405

16.2 Entire Agreement; Amendments. This Agreement supersedes all prior

agreements between Purchaser and Seller or any of their respective affiliates (written or oral)
relating to the subject matter, is intended as an entire and complete statement of the terms of the
Agreement between the parties, and may be amended or modified only by a written instrument
executed by Purchaser and Seller.

16.3 Expenses. Except as otherwise specifically provided herein, each party to this
Agreement shall pay its own expenses (including, without limitation, the fees and expenses of
their respective agents, representatives, counsel and accountants) incidental to the preparation
and carrying out of this Agreement and the consummation of the Transaction.

16.4 Confidentiality. All books, records and documents and information provided to
Purchaser in connection with this Transaction shall be kept confidential and shall not be
disclosed to the officers, directors or employees of the parties except those individuals whose
assistance in the preparation and consummation of the Transaction is in good faith deemed
essential. In the event that the Transaction is not consummated for any reason, all books, records
and documents delivered by either party shall promptly be returned and no copies shall be
retained.

16.5 No Third Party Beneficiaries. Nothing in this Agreement shall entitle any

person other than the undersigned parties, and the persons designated as Purchaser Indemnities
or Seller Indemnities, to any claim, cause or action, remedy or right of any kind.

16.6 Law to Govern. This Agreement shall be executed, construed, performed and
enforced in accordance with the substantive laws of the State of West Virginia.

16.7  Section and Other Headings. The section and other headings contained in this

Agreement are for reference purposes only and shall not in any way affect the meaning or
interpretation of this Agreement.

16.8 Counterparts. This Agreement may be executed simultaneously in any number
of counterparts, each of which shall be deemed an original, but all of which together shall

constitute one and the same instrument.
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16.9 Parties in Interest. This Agreement shall inure to the benefit of and be binding

upon Purchaser, and its successors and assigns, and upon Seller, and its successors and assigns.
Notwithstanding the foregoing, this Agreement shall not be assigned by any party, in whole or in
part, by operation of law or otherwise, except that Purchaser may assign all its interests
hereunder to any wholly-owned subsidiary of Purchaser or of any entity of which Purchaser is a
wholly-owned subsidiary.

16.10. Currency. All references to “dollars” or “$” herein are references to lawful
money of the United States of America.

16.11 Public Disclosures. Except as required by law, neither party shall make any

public disclosure with respect to this Agreement without prior written notice to, and consultation
with, the other party.

Article 17: Public Service Commission.

17.1 Both Seller and Purchaser recognize that a regulated utility is subject to the
jurisdiction of the PSC and they acknowledge that this Contract or any amendments thereto must
be approved by the PSC. The parties covenant and agree that they shall make a diligent effort to
secure the permission of the PSC for the approvals required of the PSC pursuant to this
Agreement and any amendments thereto, and the settlement date as set forth herein shall be
extended for such time as necessary to receive such approval. In the event that such approval is
not secured or reasonably forthcoming then either party, at its option, may declare this

Agreement null and void and be released of all obligations hereunder.

IN WITNESS WHEREOF, the parties have executed or caused this Agreement to be

executed by their respective officers hereunto duly authorized, as of the date first above written.

SELLER:

JEFFERSON COUNTY PUBLIC SERVICE
DISTRICT

By:

Its:
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PURCHASER:

CITY OF CHARLES TOWN

By:

Its:
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